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	Part 3: Service redesign


	Response
	Comment

	1. 
	Community Justice Centres (one stop shops based on the 218 Service, Willow Project and Women’s Centres in England) are established for women offenders to enable them to access a consistent range of services to reduce reoffending and bring about behavioural change.


	Support
	· The funding of community justice centres will require to be thought through carefully - not least when there are so many elements to it, e.g. diversion (police and social work), bail supervision plus, CPOs, throughcare, aftercare, etc. 

· The role of the third sector in the provision of services for women offenders via one stop shops is acknowledged, but the commission fails to address the challenges of the short term funding aspects for the voluntary sector. The need to lessen duplication of effort amongst some third sector provision is not acknowledged either.

· We would recommend that monitoring and evaluation processes are put in place at the start of any new structure or practices, so that their aims and measures of effectiveness are spelt out clearly from the outset. Also an independent Research Advisory Group should be set up to oversee monitoring and evaluation of processes and outcomes.

· It may  be worth considering crèche facilities in each community justice centre .

	2. 
	Multi-disciplinary teams (comprising, as a minimum, a criminal justice social worker, a health professional and an addictions worker, where relevant) are established in the Community Justice Centres to co-ordinate offending interventions and needs, reduce duplication of effort and make more efficient use of resources.
	Support
	

	3. 
	Women at risk of reoffending or custody should have a named key worker from the multi-disciplinary team as a single point of contact as they move through the criminal justice system, including any periods in custody, to co-ordinate the planning and delivery of interventions.
	Support
	

	4. 
	Intensive mentoring (a one-to-one relationship where practical support and monitoring is provided by mentors on a wide range of issues relating to offending behaviour) should be available to women offenders at risk of reoffending or custody to support compliance with court orders.
	Support
	· Any mentoring service should use a combination of trained mentors (paid or volunteer). Mentoring outcomes for mentees are far greater when the mentors have received training and support.

	5. 
	Supported accommodation should be more widely available for women offenders to increase the likelihood of a woman successfully completing an order or complying with bail conditions.
	Support
	· The potential benefits of supported accommodation for women offenders as an alternative to remand or custody are recognised. In relation to young female offenders it may be that services outwith criminal justice would be best placed to provide support for these vulnerable children/young women.



	6. 
	A national service level agreement for the provision of psychiatric reports is developed between the National Health Service (NHS) and the Scottish Court Service to increase access and timeliness of such reports to assist the court with a sentencing decision.


	Support
	

	7. 
	Mental health services and approaches should be developed in such a way that facilitates women with borderline personality disorder to access them.


	Support
	

	8. 
	Mental health programmes and interventions for short-term prisoners are designed so that they can continue to be delivered in a seamless way in the community.
	Support
	

	9. 
	The Scottish Government’s mental health strategy must place a greater focus on women offenders, specifically the provision of services to address trauma, self-harm and borderline personality disorder.
	Support
	Concern has been expressed that the Scottish Government’s Mental Health Strategy fails to  give sufficient focus to  Child and Adolescent Mental Health.  This related especially to sub-clinical mental health issues and in prevention and early intervention relating to those issues.  This is a significant issue for young women offenders. It would certainly be welcome if the SG could take due account of the young women offenders  population's needs in this regard as part of their further work on mental health.
From a recent event SCCCJ on mental health and addictions in the criminal justice system, Dr Oliver Aldridge, Certificant of the International Society of Addiction Medicine, presented a bio-psycho-social model of addiction. In this he stated “in the case of children long term stress may prime them for addiction: imprisonment of a parent is a significant childhood stressor. Long-term exposure to environmental stressors, which alter gene expression in a developing child, could possibly cause long-term damage to that child’s health. “ These issues must be addressed.


	10. 
	An urgent review of the provision and resourcing of services for women with borderline personality disorder and post-traumatic stress disorder (in relation to previous abuse and neglect) should be carried out.
	Support
	

	11. 
	Mental health training for police, prison officers, criminal justice social workers and third sector must be widely available, with ongoing supervision.


	Support
	

	
	Part 4: Alternatives to prosecution


	
	

	12. 
	Fiscal Work Orders (unpaid work orders of between 10 and 50 hours – ’fine on time‘) are rolled out across Scotland for offenders as an alternative to prosecution.
	Support
	

	13. 
	Procurators Fiscal are given new powers to impose a composite diversion order, which could include both unpaid work and rehabilitative elements.
	Support
	We welcome measures to address the underlying reasons for women’s offending and, of course, diversion from prosecution and imprisonment.  In saying this, we are wary of imposing too many conditions on women unless: 1) they receive adequate support to comply with these conditions, and 2) prison is not the automatic recourse in the event of breach.  The more conditions placed on women (or indeed men), the more likely they are to breach those conditions and end up in custody for offences that did not merit custody in the first instance. Women are more likely than men to breach conditions of community-based orders for reasons other than offending.  Consequently, we need to make sure that additional conditions – ‘supportive’ or otherwise - are not setting them up to fail.

	14. 
	New powers are given to the police to divert women offenders from prosecution by issuing a conditional caution directing women offenders to attend Community Justice Centres so that appropriate services can be delivered.
	Support
	See comment re recommendation 13

There is concern that conditional cautions might result in net-widening, up-tariffing and breach, and thus exacerbate the numbers of women coming into/going through the system.



	15. 
	To ensure the availability of appropriate diversion schemes across Scotland and more consistent use of this measure, the services and programmes provided or coordinated by Community Justice Centres will be available to women at the point of diversion from prosecution.
	Support
	

	16. 
	To help Procurators Fiscal quickly identify suitable cases for diversion, the police should highlight in their report whether a person is suitable for diversion, taking into consideration the victim and community.


	Support
	

	
	Part 5: Alternatives to remand


	
	

	17. 
	Bail supervision is available consistently across Scotland. For women offenders (‘bail supervision plus’)it will include mentoring, supported accommodation and access to Community Justice Centres to enable better compliance with bail orders and provide decision makers with the confidence to release on supervised bail rather than place women on remand.
	Support
	

	18. 
	The Scottish Government examines further the potential of using electronic monitoring as a condition of bail, taking into account the findings of the pilot conducted in 2008.


	
	If implemented carefully there is the potential for fewer women to be remanded into custody to await sentence or trial. There is a concern however about the potential to up-tariff i.e. in this context that we would not want to see more women offenders being tagged, who would previously have been bailed without a tag. 

	19. 
	Immediate steps are taken by the Scottish Government to encourage and ensure that communication and awareness of alternatives to remand in custody among all of those dealing with offenders is improved.
	Support
	

	
	Part 6: Sentencing


	
	

	20. 
	In order to provide a broader evidence base than is currently available on the effectiveness of the problem solving approach, a pilot of a problem solving summary criminal court should be established for repeat offenders with multiple and complex needs who commit lower level crimes. This pilot should run for male and female offenders.
	Support
	Any pilot of a problem solving court would need very careful selection of measures of success - and include advice from a Research Advisory Group. 
Dr Cyrus Tata, a member of the Scottish Consortium on Crime and Criminal Justice, has written a paper about sentencing issues for women offenders. Please see a copy of this in Appendix 2. 

Attached to this response are two further papers from Dr Tata:

(i) Custodial Sentences and Weapons (Scotland) Bill: Supplementary Submission to the Justice 2 Committee of the Scottish Parliament from Cyrus Tata, Centre for Sentencing Research, Law Department, Strathclyde University.

(ii)  “Assisting and Advising the Sentencing Decision Process”, Cyrus Tat, Nicola Burns, Simon Halliday, Neil Hutton and Fergus McNeill. British Journal of Criminology. 2008. 1 of 21.


	21. 
	A truncated Criminal Justice Social Work Report, a Rapid Report, is available in summary criminal courts on the day of conviction, where possible or within two working days to enable the appropriate sentence to be imposed and implemented as quickly as possible.


	Support in part
	We welcome the use of Rapid Reports where this reduces the use of custodial remands.  We suggest that this may be an opportune moment to use a Brief Child & Family Impact Assessment to gain further information about the implications of custody on any dependents, especially as a Rapid Report on its own is unlikely to provide much detail about this.
We support the CJAs' first point here that decisions about truncated CJSWRs should be made on a case-by-case basis. We are concerned particularly about young women offenders who are known to often have complex lives. Some important information may not come to light if a same-day truncated report is used as the basis for sentencing. Similarly we would be concerned that meaningful information about an offender's children would be even less likely to be included in a truncated CJSWR. This has long been an issue of concern in relation to the rights and status of the children of offenders in relation to decision-making about bail/remand, sentencing and release - see also recommendations 5 and 6, and pages 15-19 of the 2011 report 'Not Seen. Not Heard. Not Guilty. The Rights and Status of the Children of Prisoners in Scotland - Review 2011'. It notes that despite recent, positive changes to CJSW practice guidance, the amount and quality of information about an offender's children is often inadequate for the task of informing judicial decision-making; it may simply state the basic facts ('Ms Smith has two children aged 4 and 7'), rather than provide any meaningful information about child-parent attachment and the likely impacts on children of sentencing options in terms of emotional and practical impacts as well as the care and wellbeing of the children. The recommendation relating to truncated reports therefore in one way runs counter to what is  recommended in the Not Seen , Not Heard, Not Guilty Report. That said, we appreciate that these shorter, swifter reports do have a place and may be very useful, if used with care and in the right cases. 



	22. 
	That in every case where the sentencing court assigns subsequent Progress Review Hearings, the judge who passed sentence should, wherever possible, deal with the subsequent hearings.


	Support
	

	23. 
	The introduction of two new sentences; a composite sentence of imprisonment which would comprise a custodial element and a community based element and a suspended sentence.


	Support
	See comment re recommendation 13.

From the paper “Drivers of Female imprisonment” by Prof Michele Burman and Prof Gill McIvor, the following data from female offenders during the period 1999 – 2009 should be taken into consideration when constructing new sentences:

· The expansion of the female sentenced population has not been uniformly distributed across different sentence lengths –greatest increase been in the numbers of women sentenced to 6mths up to 2 years.

(therefore  not only are there more women in custody, but that those who are there are, on average, serving longer sentences).

· Convictions are generally for less serious offences (in any year women most likely  to have been convicted of miscellaneous offences (mostly common assaults and breaches of the peace), motor vehicle offences and crimes of dishonesty (principally shoplifting – although numbers of women convicted of crimes of dishonesty have decreased steadily since 1999 and now account for less than one fifth of women convicted).

· For women as a whole there has been a steady increase in the numbers receiving custodial sentences and community sentences and ‘other’ sentences while the numbers receiving a financial penalty have decreased

· Annual number of female receptions into prison has grown steadily since 1999. The growth is attributable to an increased number of female custodial remands (as has also been witnessed in a number of other jurisdictions) and an increase in the number of adult women received into prison  under direct sentence, both of which have doubled since 1999. 

· It is likely that the introduction in 2007 of mandatory supervised attendance orders as an alternative to imprisonment for default on a level 1 or 2 fine (up to £500) has had an effect on overall number of prison receptions . We think the overall number would have been even higher in the absence of this new provision.

· For those under 21years - there has been a reduction in the numbers imprisoned for shoplifting and other theft and – since 2006-07 in particular – an increase in the numbers imprisoned for crimes against public justice (includes perjury, contempt of court, bail offences and failing to appear at court). More importantly,  there has been a decrease in the percentage of cases involving shoplifting and other theft that result in custodial sentence (suggesting increased leniency on the part of the courts with respect to these types of offences?) while the percentage of crimes against public justice that result in a prison sentence has increased ( suggesting that the courts are now dealing more severely with this type of crime)

· For those aged 21- 30 - different picture emerges: Increasing number of this age group imprisoned. But of interest is the relative use over time of imprisonment for specific categories of offences – use of prison for shoplifting and other theft has remained relatively stable overall while there has been a steady increase in imprisonment for crimes against public justice, drug crimes, common assaults and breaches of the peace (also suggests that the courts are becoming increasingly punitive towards these offences among this age group?)

· For those over 30 years -  steady  marked increases in the numbers  imprisoned for shoplifting, other theft, crimes against justice, drugs, common assault and breach of the peace. The relative use of custody has increased for each of these categories of crime, suggesting a reduced tolerance among sentencers for these types of offences committed by women in the ‘older’ age group.


	24. 
	The Judicial Studies Committee is supported in being able to provide comprehensive training at appropriate intervals including induction training and engagement with local prisons and community based criminal justice services.
	Support
	This recommendation is particularly welcome, as it emphasises the need for the judiciary to have a greater understanding of gender-related differences in offending and response to community and custodial penalties.  Such training would also provide opportunities to raise awareness amongst the judiciary about the impact of imprisonment on children and families, including the implications for children’s rights under European and international Conventions, with particular regard to women who offend. 
The Angiolini Commission made little reference to the terms of the Bangkok Rules (United Nations Rules for the Treatment of Women Prisoners and Non-custodial Measures for Women Offenders), for example, which set out specific implications for the rights of children when a woman comes before the court.
We believe that the Bangkok Rules would provide a “gold standard” against which to develop a set of rules for women offenders in Scotland.

The Bangkok Rules can be found at: http://www.penalreform.org/publications/bangkok+rules 


	
	Part 7: Prisons


	
	

	25. 
	Cornton Vale is replaced with a smaller specialist prison for those women offenders serving a statutory defined long-term sentence and those who present a significant risk to the public.


	Support in part
	We support this, but question how this can be achieved in the absence of a specific recommendation to reduce the number of women sent to prison (on remand or sentenced). In our Action Plan on Women’s Offending we stated that “The women's prison population is small enough that it would be possible to pilot the use of 'capping' the prison population.  If there are a limited number of local authority disposals, so too should there be a limited number of prison places, prioritised for the most serious cases.”
We understand that the specialist prison is intended for women serving sentences that are longer-term and 'those who present a significant risk to the public' - the latter definition requires to be clearly defined and understood, especially by sentencers.



	26. 
	The new national prison for women offenders should include:

· Meaningful and consistent work with sufficient premises to allow that work to take place and enable all women prisoners to build skills for release and improve self-esteem and mental health.

· A medical centre with adequate space for group work and individual appointments to address physical and mental health problems.

· A separate unit for young women.

· A purpose built mother and baby unit.

· A family-friendly visitor centre with an outside play area for children.
	Support in part
	We agree with the concern that excellent facilities in a new prison may create 'perverse incentives' to imprison more women, including young women and women with (young) children, as the service provided 'inside' may be seen as superior to those 'outside'. There will have to be effective safeguards to ensure that this does not happen, and appropriate community alternatives should be explored and adequately delivered and funded. Positive international examples in relation to mothers with young children should be considered, and the best interest of the child should be a primary consideration in those decisions. The recent report back from the UN Committee on the Rights of the Child's Day of General Discussion on Children of Incarcerated Parents should be of use in that endeavour (Oliver Robertson (2012), Collateral Convicts: Children of Incarcerated Parents,

Geneva: Quaker United Nations Office; esp. pp. 4 and 19-30).

Rather than a single mother and baby unit consideration could be given to the establishment of small units in the community for mothers and babies (along the lines of smaller secure units?).

We share the Commissions concern about the need for a separate unit for young women offenders.  The current situation whereby young women offenders, including those under 18 are imprisoned alongside adult prisoners, with no meaningful separation in any aspect of prison life except in terms of cell sharing is plainly in breach of long-standing human rights obligations in international law and is unacceptable. The most recent HMCIP's report on young offenders in adult prison makes abundantly clear why this is a particularly pressing issue for young women in prison. 

We are grateful to the Commission for recommending “a family-friendly visitor centre with an outside play area for children”.  While the text of the report conflates the terms “visitors’ centre” and “visits hall”, subsequent clarification with the Commission confirms that this recommendation was intended to be commensurate with that in the HMCIP report on Cornton Vale (paragraph 5.9 of the Full Inspection Report of September 2009). The exact recommendation made by the Inspectorate is that “a purpose built visits facility including a visitor centre as a national resource for Cornton Vale is created.”  

We believe that prison visitors’ centres (resource areas outside the secure perimeter to provide information, support, advocacy and respite for visitors to prisons) provide a critical means of support to children and families.  They also provide a venue for specialist services to access families who otherwise tend not to seek support for the considerable difficulties they face as a result of a family member’s imprisonment.

It is hoped that the Community Integration units  would be linked closely to the Community Justice centres.


	27. 
	Most women prisoners on remand or serving short-term sentences are held in local prisons to improve liaison with local communities and reintegration once their sentence is complete.


	Support in part
	We commend a move for the majority of the population of female prisoners to facilities in their local area.  This facilitates resettlement for prisoners and, importantly, improves access for families who wish to maintain contact.  Currently about half of prisoners lose contact with their families as a result of imprisonment – a problem exacerbated for women in prison, who are currently more likely than men to be located in a facility away from their home area.

In saying this, a move to local establishments must not unduly restrict the regime for women in prison, who risk experiencing an impoverished regime where they share facilities with a predominantly male prison population.  We commend the work of the Scottish Prison Service thus far, such as in HMPs Edinburgh and Greenock, in its efforts to provide positive regimes for women in local establishments.

We do have some concerns however in relation to young women offenders: Research on young women offenders characterises them as 'the forgotten few' – young women offenders often only have access to services which are not age-appropriate. If placing young women offenders in local prisons the regimes and services are by necessity dominated by the needs and demands of male offenders. Provision of services which are both gender-appropriate and age-appropriate is challenging and difficult to provide and/or justify in light of very small numbers of YWOs who may be held at those prisons. The solution is not to continue as was, but to dedicate attention, and most likely innovation and investment to this matter.



	28. 
	Video conferencing facilities are widely used to help manage the logistical demands made on Cornton Vale, reduce travel and improve communication between women and their families, and social workers, and make significant cost savings.
	Support
	We agree that video conferencing and similar measures can help improve family contact. However, this should be offered in addition to face-to-face contact, rather than as a replacement.



	29. 
	We recommend that an independent non-executive member of the Scottish Prison Service Board is appointed with a specific remit for women offenders, championing and driving through change.


	Support in part
	

	30. 
	Gender specific training is provided to all professionals working with women prisoners.


	Support in part
	We would request that the training includes issues relating to young female offenders and women offenders who are parents.



	
	Part 8: Community reintegration


	
	

	31. 
	Inter-agency protocols on prison discharge and homelessness are introduced across all areas of Scotland with the twin aims of sustaining tenancies when women are in custody and of securing access to safe accommodation for every woman prisoner upon release from custody.


	Support
	

	32. 
	In order to prevent financial instability that may lead to the recommencement of offending behaviour, the UK Government, which has responsibility for Social Security matters, puts arrangements in place, as a matter of urgency, to ensure that every woman prisoner can access her benefit entitlement, immediately upon release from prison.


	Support
	

	33. 
	Community reintegration support is available for all women offenders, during and after their custodial sentence is completed, irrespective of the local authority they are from. Offenders are met at the gate on release from prison by their key worker or appointed mentor.
	Support
	

	
	Part 9: Making it work (leadership, structures and delivery)


	
	

	34. 
	A new national service, called the Community Justice Service, is established to commission, provide and manage adult offender services in the community.
	
	

	35. 
	A National Community Justice and Prison Delivery Board, with an

independently appointed Chair, is set up to promote integration between the Community Justice Service and the Scottish Prison Service, and deliver a shared vision for reducing reoffending across the community and within custodial settings.
	
	

	36. 
	A senior director in each of the key agencies is identified to take responsibility for women offenders, championing and driving through change.
	
	

	37. 
	The Cabinet Secretary for Justice reports to the Scottish Parliament within six months of the publication of this report, and annually thereafter, on the steps taken to implement the recommendations in this report.
	Support
	


APPENDIX 
Contribution by Dr Cyrus Tata:

Comments Scottish Consortium on Crime & Criminal Justice on 2012 Commission on Women Offenders – Sentencing Aspects Only

Like others I support many of the proposals in the report and while I may quibble with one or two, there is one glaring omission in the report: sentencing itself.  

Central Aim of the Commission is to Reduce the Incarceration of Non-Violent Women Offenders

A crucial element of the remit of the Commission was to “reverse the recent increase in the female prisoner population’. Comments both in the report, at the launch of report, and in the media as well as those of government indicate clearly that the attempt to reverse the rise in female imprisonment is not simply a matter of reducing reoffending only, but is also a matter of encouraging a more parsimonious use of custodial sentencing. Moreover, and importantly, the Report notes that :

“There is a strong evidence base which supports the view that a distinct approach should be taken with women offenders, which is compliant with domestic and international law.” (para 39) 

Thus rather than a conception of equality as ‘sameness’, the Report correctly endorses the view that the impact of the sentence upon the individual should be at the heart of decision-making. So different treatment of women from men does not equate to unequal treatment.

Thus, the Report and associated interviews and governmental comments make a reasoned case for the more limited use of custodial sentencing for women offenders convicted of non-violent offences.  And  yet there is nothing in the Report which specifically tackles sentencing itself. Instead, the Report relies on making radical suggestions in the services and structures which surround sentencing decision-making. While I agree with much (though not all) of that, the idea of a more integrated, responsive and credible system of community ‘alternatives’ to custody is nothing new. In fact this has been the standard response for decades. 

Here the Commission rests its faith on the supposition that sentencing judges would make more use of non-custodial sentences if only they were more credible, robust etc:

“If there is to be a reduction in the number of women sentenced to imprisonment, the alternatives, to custody available to the courts must be robust, effective in reducing reoffending and appropriate both for the offender and the community. In our view it is vital that outcomes of community-based sentences are measured so that information is

available as to their effectiveness in reducing reoffending.” (para 164)

While not disputing that there is considerable work to be done on the credibility and especially knowledge of community sanctions, the notion that there will be a corresponding change in sentencing practice is questionable. Broadly speaking this has been the approach of successive governments. Not for the first time Criminal Justice Social Work is tasked with the job of persuading the courts to use custody less.

Pre-Sentence Criminal Justice Social Work Reports

Pre-sentence Social Enquiry Reports (now called Criminal Justice Social Work Reports) have been a key instrument to try to inform, advise and assist the judicial sentence away from a custodial sentence in marginal cases. Tata et al conducted research over four years examining the influence of such reports in sentencing by following through the trajectory of a sample of marginal custody/non-custody cases
. Their research shows that this strategy of subtle persuasion is limited in its impact by a culture of judicial ‘ownership’ of sentencing, which forces report writers to encode their messages about sentencing. These encoded messages encouraging a more sparring use of custody sometimes work but can also often be missed or backfire against the report writer and his/her suggestions. Moreover, judicial sentencers often missed key information about the person (e.g. mental health needs, learning disabilities etc) and for this reason I am apprehensive about the recommendation for ‘truncated’ pre-sentence reports. It is true, as the Commission, suggests that many lawyers and judges believe these reports to be excessive in their ‘detail’.  Yet this research shows clearly that vital personal and social circumstance information is often glossed over or missed altogether – and that is even when (and sometimes because) it follows the National Standards. This explains, at least in part, how non-violent vulnerable individuals end up in prison.  

The Principle of Feedback to Judicial Sentencers

In principle, I very much support the Commission’s efforts to propose the ways of getting feedback to sentencers about sentences they passed, such as via progress courts. To the extent that this is achieved, it will be an important step forward. Indeed, many judicial sentencers appear to feel frustrated that they are ‘sentencing into a vacuum’ and many are aware that they are making assumptions about whether or not a particular sentence will work for a particular individual. Given the prevailing sensibility which inclines judicial sentencers to be more comfortable thinking in terms of individual cases than in terms of overall figures, this has real potential. Nonetheless, it cannot change sentencing practice by itself and principled starting points (see below) are crucial as well.

Introductory and Continuing Judicial Studies and Education

The provision of training on ‘matters relevant to sentencing’ (para 179). All of these are crucial and it seems to me to be astonishing that many judicial sentencers are not able (and still not required) to visit one or more prisons and other community ‘disposals’. None of this affects judicial independence at all – it simply means that judicial sentencers, (some of whom may have come from non-criminal law professional backgrounds), are more aware of the impact of their decisions (see also para 178 of the Commission Report). 

One option may be to investigate the possibility of some kind of CPD requirement, with a sentencing element. This may help to counter the objection that there is ‘no time’ in the court diary to conduct judicial education. 

Composite Sentence (paras 191 – 194)

Option two (para 194) seems to suggest something akin to the ill-fated ‘combined sentences’ enacted (but not implemented) by the Custodial Sentences & Weapons (S) Act. The Act, in so far as it was an attempt to abolish unconditional automatic early release, was unworkable, illogical and counter-productive. The Commission Report does not give further detail but there is a danger that it could repeat some of those errors. In particular, there are real dangers in making relatively short periods of custody more attractive by attaching supervision elements. This gives rise to the threshold point at which such composite/combined sentences could be applied and the real risk of sentencing inflation. (Please see my evidence attached to the Scottish Parliament on this Act and the problems of combined sentences). There is also the problem of ‘condition loading’ and an increase in breaching.

Problem-Solving Courts (paras 197-199)

To the extent that problem-solving courts (PSCs) encourage the courts to gain a deeper appreciation of the individuals before them, and the rocky road of desistance, I think PSCs should be welcomed. However, we should not assume that PSCs (even if they take a more explicitly welfare approach) will inevitably result in more sparring use of custody – that is by no means assured and could result in the opposite, and benign intentions can easily be hi-jacked by the demands of penal populism. For instance, academic evidence from USA is very mixed and as Miller shows much depends on the penal climate in which PSCs operate and how their function is delineated.
 Click here to See also the video of the recent public lecture by Prof Eric Miller and the lessons which Scotland can learn from the USA experience.  First, there is a real risk of net widening. Secondly we need to be mindful that the better way of accessing social services is through criminalisation and prosecution.  Thirdly, we need to bear in mind that while courts have authority they have relatively little expertise in sentencing itself and we should be careful not to expect too much from judicial sentencers unless the PSC model adopted in Scotland closely integrates and genuinely respects evidence and expertise.

What Should be in the Commission’s Report about Sentencing?

1. A clear recommendation to devise simple and clear principles about what the purpose of incarceration is and is not. 

My view is that this should state that imprisonment is for protection of the public from serious harm (normally violence (including sexual violence) only. If, as the Commission seemed to want to say, imprisonment should not be for non-violent, relatively minor offending this should be stated clearly. Likewise it needs to be stated explicitly that imprisonment cannot be used in order to: ‘protect’ women from harmful situations (e.g. domestic violence) on the ‘outside’, to give their chaotic lives ‘structure’, as general deterrence (there is  precious little evidence of its instrumental effectiveness),  or as rehabilitation, nor to address personal, social or educational needs (e.g. addiction, or literacy). In other words, the primary and paramount purpose of prison should be stated clearly. In my view this should be stated as public safety only. Women (and men) should not be sent there ‘for rehabilitation.’ If prisons can do some good rehabilitative work while someone is inside that is very valuable, but as a society we must state clearly that the primary and over-riding purpose of incarceration is public safety only. Rehabilitation in prison should be secondary to that – if it is not then the improvement in the conditions of female incarceration (as recommended by the Commission Report) will make sending women there even more attractive, albeit for benign (if misguided) motives.

It is sometimes suggested that addressing sentencing policy somehow undermines the separation of powers
. This claim is bogus – it is entirely constitutional for Parliament to set the limits of a sentencing framework. It is then for sentencing judges to apply that framework in individual cases. 

How these principles are then put into practice could be determined in consolation with systematic measurement of public attitudes and understanding; integrated with research evidence testing assumptions etc. One option is a Sentencing Council (or similar body) which can conduct this kind of intermediary work.

2. The Implementation of a Sentencing Council (or similar)

A Council is provided for by the 2010 Criminal Justice and Licensing (S) Act. This has still to be implemented. It is important to note that a Council can do many other valuable things other than devise Sentencing Guidelines. It can work to inform, educate the public, and it can also be act as political buffer so that knee-jerk reactions are avoided and calm, evidenced reasoning prevails. Governments are not well-placed to perform this function: first, ministers to whom civil servants are answerable are likely to be subject to be penal populism whether now or in the future. Secondly, the credibility of a Council as an impartial body depends on it being at arms length from government. Of course this public and judicial education/ review function could be carried out by a body not called a ‘Council’ and could be bolted onto another existing independent body.

3. The provision of systematic and meaningful information about sentencing as a point of sentence tool which is available to judges and is publicly available. The Irish Sentencing Information System is now publicly available for example, likewise Victoria.

Unless sentencing itself is addressed, then other attempts at radical change by making services more ‘efficient’, credible and joined-up will have, at best, marginal impact. 

Dr Cyrus Tata, Strathclyde Centre for Law, Crime & Justice, Strathclyde University Law School. E: Cyrus.Tata@strath.ac.uk 

May 2012

The Equalities and Human Rights Commission: We agree with the following EHRC statement:

“The case for a distinct approach for women offenders

We agree with the Commission that the main factors driving female and male offending overlap.  However, women offenders have distinct characteristics and so there is a need for gender specific services for women offenders. We agree that;

· Women are more likely to be a lower risk to public safety, more likely to be on remand, have higher rates of mental ill health, alcohol and drug dependency. 

· That women demonstrate different predictors of reoffending than men for example, women are more likely than men to lose their homes. 

· That women’s desistance is driven by different factors and that interventions to reduce reoffending should focus on what works best for women, a one size fits all approach has proven to be ineffective.  

· That an approach based on early intervention and diversion away from the criminal justice system can be effective in preventing reoffending, particularly by young women. 

· That women offenders are more likely than men who offend to have dependent children, more likely to lose their housing while in custody, and less likely to rely on a partner outside to look after their children while they are in custody. This increases the potential for greater adverse impacts on the children of women prisoners.”

Families Outside: We agree with the Families Outside general comments:

“General comments

Families Outside broadly supports the recommendations in the Angiolini Commission’s report.  The emphasis on addressing the needs of women who offend and on using custodial measures as a last resort is welcome, especially in view of the impact of women’s imprisonment on people who have not committed any offence, namely the children and families of these women.  Children in particular suffer the consequences of a woman’s imprisonment, with implications for housing and care arrangements, disruption to schooling, psychological distress and trauma, attachment difficulties, and longer-term risks relating to substance misuse and offending. 

In view of the disproportionate impact on children, we would have expected the Commission’s report to place a greater emphasis on children and families, not least due to the implications for children’s rights when a mother enters custody.  For example, discussion and recommendations relating to housing and supported accommodation on release (e.g. Recommendation 31) made no reference to the implications of housing in relation to custody of children.  Housing on release poses major problems for women, who will not be able to regain custody of children until they can obtain accommodation suitable for this.  Related to this, Child & Family Impact Assessments, or indeed Children’s Rights Impact Assessments, disappointingly did not feature in the report.”
� C. Tata, et al (2008) ‘ “Assisting and Advising” the Sentencing Decision Process: the Pursuit of “Quality” in Pre-Sentence Reports’ The British Journal of Criminology: International Review of Crime & Society Vol 48 pp385-855


�  E. Miller ‘Drugs, Courts and the New Penology’ Stanford Review of Law & Policy Vol 20 p417-462


�  A claim made in the Justice Committee during discussion about a Sentencing Council and Sentencing Guidelines.
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