SCOTTISH CONSORTIUM ON CRIME AND CRIMINAL JUSTICE
Report of seminar on the Scottish prison population held on Thursday 22 April 2010 at the Royal Society of Edinburgh, George Street, Edinburgh

The seminar was organised by the Scottish Consortium on Crime and Criminal Justice and the Scottish Centre for Crime and Justice Research in order to discuss the Scottish prison population. 
One of the first publications of the Scottish Consortium on Crime and Criminal Justice was “A Unique Punishment: Sentencing and the Prison Population in Scotland”. The Report was a study of the continuing rise in the Scottish prison population and the reasons for it. The study was carried out by Professor Jacqueline Tombs and funded by the Esmee Fairbairn Foundation as part of the Foundation’s “Rethinking Crime and Punishment” initiative. The report “A Unique Punishment” was published in 2004. The prison population in 2003-04 was 6,621. In 2008-09 it was 7,835, representing a steady increase each year. It is forecast that this growth will continue. The most recent figure is 8,190 on 16 April 2010 (this includes 335 on Home Detention Curfew). Looking at a longer timespan, the prison population in 1950 was under 2,000. It is now more than four times that.

Thus, the process which was observed in “A Unique Punishment” has continued. The Scottish Government has tried to take steps to reverse the continuous trend of increase. They set up the Prisons Commission under Henry McLeish. The Commission recommended action designed to reduce the prison population to 5,000 by reducing the number of short prison sentences through greater use of community-based sentences and a reformed system of non-custodial punishment. Legislation to this end is contained in the Criminal Justice and Licensing (Scotland) Bill at present before the Scottish Parliament. 

Against this background, the purpose of the seminar was:  

(a) to review what has happened to the prison population since the Scottish Consortium’s Report “A Unique Punishment”

(b) to consider what are the main causes of the continuing rise in the Scottish Prison population

(c) in the light of the main causes, to consider the key policy implications of the present and likely continuing rise in the prison population
The seminar was chaired by Lord Cullen of Whitekirk. In opening the seminar, Lord Cullen said that the seminar would be held under Chatham House rules. A note of the discussion would be made and circulated to the participants but not otherwise published.
 A preparatory paper was produced for the seminar and it is attached to this report.
Lord Cullen first introduced Professor Jacqueline Tombs of Glasgow Caledonian University who described the background to her original study and the method of work. 
Professor Tombs said that ‘A Unique Punishment’, published in 2004, reported on research on sentencing and the prison population in Scotland. The research was funded by the Esmée Fairbairn Foundation’s Rethinking Crime & Punishment (RCP) strategic grant making initiative. RCP was set up in 2001 in response to widespread concern about the UK’s growing reliance on imprisonment, especially over a period when crime rates had been falling. A key reason for this growing reliance on imprisonment was thought to be a result of politicians and judges responding to perceptions of a climate of public opinion that demanded an increasingly harsh approach. RCP’s primary aim was to raise the level of public debate about the use of prison and ‘alternative’ forms of punishment in the UK and, thereby, encourage the development of more rational penal policy. In addition to the Scottish research, RCP funded numerous other projects including the establishment of an independent Commission of Inquiry, chaired by Lord Coulsfield, into alternatives to prison. The Commission’s report – ‘Crime, Courts and Confidence’ – also published in 2004, contains a number of radical proposals aimed at increasing the use of alternatives to prison. Many of these proposals, especially on payback in the community, resonate with those in ‘Scotland’s Choice’, the Scottish Prisons Commission’s report published in 2008. 

The Scottish research focused mainly on the process by which sentencing decisions are made by sentencers, especially in relation to cases that lie on the borderline between custody and community sentences. One strand of the research examined official statistics on general sentencing patterns and trends in the use of imprisonment in the courts. The core of the study, however, involved one-to-one interviews with sentencers throughout Scotland: with five Judges of the High Court, with thirty four Sheriffs from sixteen Sheriff Courts across Scotland and with a Stipendiary Magistrate. The Sheriff Courts selected provided a national spread, covering urban and rural areas, and ranged from those with the highest to the lowest use of custody. The full range of judicial experience was also represented – from Sheriffs with twenty five years on the bench to ones who had been sitting for only two years. In addition to the interviews, all Sheriffs were asked to provide information about four of their own cases which lay on the borderline between custodial and non-custodial penalties – two of which went to custody and two of which went to community sentences. 
Between 1993 and 2002, the ten year period selected for analysis, much of the growth in the prison population was due to sentencers imposing custody proportionately more often than they had a decade earlier and to the imposition of longer sentences. In summary, the progressive growth in the prison population was due to:

· increased custody rates;
· increased length of sentences;
· increased use of adult remands;
· increased convictions for serious assault/attempted murder; 

· increased convictions for drugs offences, together with increased statutory maxima for some drugs offences;
· policy and practice changes on automatic release, parole and the release of life sentence prisoners; and
· decreased use of fines. 

The increase in custody rates and sentence length strongly suggested that sentencers had become more severe in their practices. While the majority of sentencers interviewed agreed with this conclusion, few thought that they themselves were sending proportionately more people to prison. Some were completely puzzled about the increase – they felt that they had been sending fewer people to prison due to the increase in the community sentences available to them. There were also a few sentencers who quite simply thought that the statistics were wrong. Nonetheless, the majority did accept that proportionately more offenders were being sent to prison. From the explanations given by sentencers themselves, and from other relevant research and statistical data, the overall research conclusion was that much of the rise in the prison population could be explained by a complex interplay amongst the following factors: 

· a more punitive climate of political, media and public opinion about crime and punishment;

· legislative and policy changes that encouraged inflationary drift in sentencing; 

· some changes in patterns of offending; 

· sentencers’ perceptions that there have been changes in patterns of offending, especially those related to the seriousness of offending and dependent drug use; and

· other changes in criminal justice practices and procedures e.g. prosecution practices, improved technology.
Though a lack of satisfactory non-custodial penalties was not identified as a factor that influenced sentencers to decide in favour of custody in any of their borderline cases, they did identify a lack of the following facilities and/or programmes in the community: 

· residential drug and alcohol detoxification and treatment centres; 

· supported accommodation to act as a half-way house between custody and community sentences, especially for young offenders;

· secure accommodation for those with mental health problems; 

· community orders focused on education and training for employment;

· community programmes for sex offenders; and

· driving programmes for young offenders.
Sentencers were also aware, however, that more community facilities and ‘new’ community sentences would not, in and of themselves, reduce the prison population. Some were concerned that the increased use of community sentences might be at the expense of the fine, with the effect of up-tariffing offenders to prison more quickly. As one Sheriff noted:

‘There have been great advances in community penalties in recent years but we have to be careful that we don’t ‘trade up’ what would previously have been dealt with by a fine. There is always the drift – watch you don’t say to yourself – this might do them some good – we’re not here to do good. We’re here to be just.’ Related to this concern, a few sentencers expressed disquiet about progressive sentencing more generally. For example, one of the Sheriffs argued that: 

‘There is a need to re-examine the progression to prison. What is prison for? How far do we and should we use community sentences. How often? Why not again and again?’ 

This Sheriff raised the question of how to stop the escalation to prison for the majority of offenders who manage to stack up huge records, albeit mainly made up of a string of less serious crimes and breaches of community orders. Almost all sentencers agreed that prison was a ‘unique punishment’, not equivalent in penal weight to any community sentence, and all emphasised that they used imprisonment as a ‘last resort’, when they had ‘run out of all the other options’. 

The increases in the imprisonment rate examined in ‘A unique punishment’ have continued.  Overall, though the increase in the prison population is primarily due to the growth in the directly sentenced population, the numbers of remand prisoners and those recalled from licence/supervision. The latter two groups have increased more rapidly than the sentenced population. The average daily population of remand prisoners has grown by 72 percent over the past ten years while the number of recalls has risen five-fold over the same period with an even greater increase in the number of young people recalled. Most remarkable, however, is the dramatic and continuing increase in the female prison population. Over the last ten years the numbers of women in prison almost doubled – an increase of 97 percent compared to 29 percent for men. This is despite repeated government commitments to reduce the number of women in prison, beginning in 1998 with the government’s response to A Safer Way, a joint report by the Prisons and Social Work Services Inspectors produced in the wake of the seventh suicide of young women – all were under 30 years old – in thirty months in the mid 1990s in Scotland’s only women’s prison Cornton Vale. 

These then are the broad parameters of the ever increasing prison population – from around 5,000 in the early 1990s to over 8,000 now; that is, from an imprisonment rate of less than 100 to a rate of 155 per 100,000 of the general population – one of the highest rates in Western Europe.  And the latest statistical projections forecast further expansion – to 9,600 by 2018-19 – if nothing changes. Different choices have been made in the past and could be made again that could halt this relentless expansion, as the Scottish Prisons Commission [SPC] recognised. In recommending a prison reduction policy the Commission concluded that achieving this goes beyond the parameters of criminal justice: 

“Though long-term savings would result from better targeting and limiting the use of imprisonment, the Government and the people of Scotland should be left in no doubt that we first need up-front investment in better services in and for Scotland’s communities” (SPC 2008,)

This conclusion resonates with contemporary policy discussions in the UK and elsewhere about the possibility of using the principles of justice reinvestment to transfer resources currently invested in criminal justice to investment in redressing social problems in the communities from which our prisoners come and to which they will return. 
Dr Sarah Armstrong of the Scottish Centre for Crime and Justice Research (Glasgow University) then made a presentation entitled ‘Scotland and Very Short Prison Sentences’. She first placed Scottish penal population trends in their European context, noting that countries with a similar sized population and sharing broadly similar political commitments to democratic governance and social welfare (e.g. Denmark, Finland and Ireland) have far lower prison populations than Scotland. By contrast, the size of Scotland’s prison population and the rate at which it imprisons more closely resemble patterns of former Eastern bloc countries such as Moldova, Slovakia and Bulgaria. What distinguishes Scotland from all of these countries, however, are: (1) a predominance of very short prison sentences (about three-quarters of prison sentences handed down each year are for 6 months or less), and (2) the regularity with which people go back to prison again and again (almost half of prisoners have already been to prison three or more times, a phenomenon known colloquially as ‘the churn’). 

Dr Armstrong and her colleague, Beth Weaver of Strathclyde University, are currently conducting qualitative research into the experiences both of those serving such short prison sentences, and those serving community-based sentences with the aims of learning about the positive and negative effects of these different sentencing options, and more generally filling in a gap in knowledge about how those most affected by these sentences view them. The rest of her talk was devoted to reporting on the preliminary findings of this research.
Dr Armstrong conducted the interviews of those serving prison sentences of six months or less (n=22), inviting prisoners to discuss their views of the purpose of their sentence, how they were using their time, what impact the sentence would have on them once they were released, and how they compared the experiences of prison, community service and probation. Men and women participated, ranging in age from 22 to 55yrs. She noted three features that most of the prisoners had in common were: (1) an extensive drug or alcohol problem, (2) their imprisonment for relatively minor offences (shoplifting, breach of the peace and minor assaults) and (3) the fact that most had been to prison on a short sentence many times before.
To convey how regular a feature imprisonment is to the people she spoke with, she described that, when asked to say how many times they had previously been to prison, some responded in terms of frequencies rather than absolute numbers: ‘I’m in prison 2-3 times per year’ or ‘I’ve not been out of prison for a full year in ten years’. 
The main themes so far emerging from interviews with prisoners are as follows:

· boredom and alienation, rather than fear or shock, were most frequently cited as the predominant emotional reaction to prison, and being in prison was largely about the challenge of dealing with this;

· prisoners often reflected on their numerous short sentences as one overarching experience of being regularly in prison, suggesting that the notion of ‘doing life by instalments’ accurately captures the phenomenon as it is experienced;
· these many short sentences constantly punctuate attempts to live ‘regular’ lives, with a number giving examples of jobs or college places lost, contact with children reduced or eliminated and participation in drug treatment or counselling interrupted.
· short sentences were largely felt to have no impact or even a negative impact on reducing reoffending, and most saw no point in their sentence in terms of either punishment or rehabilitation;
· almost all prisoners were involved in some activities such as work or education and even the most persistent offenders and those reporting the longest histories of drug or alcohol abuse had accumulated achievements in these areas;
· nearly all expressed the desire to develop stable lives, and were motivated to do so by a number of things (children, family illness, personal resolve, age) but not by the experience of prison, though sometimes services in prison allowed them to advance their goals.

· related to this point, many felt the criminal justice system stands as an obstacle to making positive life changes, particularly among those with long backgrounds of offending. As one woman described it, no matter how much time she had stayed off drugs before relapsing, the Sheriff would sentence her on the length of her record, and as she put it, ‘the past is always in front of you’, and there’s no way of starting over.

Dr Armstrong concluded by trying to draw out how such feedback might inform policy. Short prison sentences of themselves appear unable to inspire or shock people into changing their ways. The paradox is that while the services (and staff) which were available to prisoners were viewed positively, the ultimate impact of such services depended on a variety of factors over which prison has no power. Good services at the wrong time (when prisoners are unable or unwilling to use them) could make things worse just as no services at the right time might not matter.  
Sheriff David Mackie spoke about the use of imprisonment from the perspective of a Sheriff.  In his view, social and political choice determined the size of the prison population, not crime levels. The personal views of Sheriffs also had a bearing on the level of prison use. He said that people did not realise the extent to which Sheriffs only use custody as a last resort.  Although the Appeal Court was there to avoid too great a divergence in sentencing, ‘judicial deference’ meant that only sentences which were very much out of line would be altered on appeal.

Sheriff Mackie thought it was very important that sentencers were kept well informed on the sentencing options and on research about sentencing. This would promote wider and deeper decisions. Judicial training on sentencing was important. Attendance at conferences and the meetings of the Scottish Association for the Study of Offending (SASO) were valuable ways of keeping in touch. They also promoted good working relationships with others in the criminal justice system which was beneficial to sentencers. 
He noted that according to the most recent figures, 17% of those who breached community service orders went to custody and 18% of those breaching probation orders. The numbers of those imprisoned for breaching community orders did not seem disproportionately high in relation to the total prison population. In his view, imprisoning for breach did not increase the prison population. However, this was an area which merited further investigation.

Elizabeth Fraser of the Scottish Government presented up to date statistics of the Scottish prison population. She said that the recent increase in shorter sentences (under 4 years) was driving the increase in the total population although the rate of increase was easing off a bit. The prison population increase was also being driven by increased efficiency within the criminal justice system, the increased sentencing powers of the lower courts and increased refusal of bail, with presumptions against bail in certain situations as a matter of public prosecution policy. The prison population was probably not going to go down in the near future.

Trends in the Scottish prison population since 2000
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Changing custody type
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· gradual increase in the long-term population (sentenced to four years or more);
· sharp increase in remand population during 2006;and
· steady increase for short-term population since 2007, with marked acceleration during 2008 and 2009. 

Changing patterns of seasonality

[image: image2.emf]Seasonal patterns in average daily prison population in Scotland: 2005-2009
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· population tends to have a seasonal high in March-April following a marked dip over December-January, and a lull over the summer months before the figures rise again;
· seasonal lows reflect holiday periods and the reduced number of court sitting days;
· in 2006, the population rose steadily until the autumn, despite the introduction of early release on home detention curfew for low risk prisoners in July; and
· in contrast, 2008 showed unprecedented increases during the last quarter of the year, with population levels remaining very high for the first half of 2009.

Potential influences

There have been a series of initiatives in the past few years, primarily aimed at improving the efficiency of the criminal court system as part of summary justice reform. These are likely to have contributed to the observed increases in the prison population in the short to medium term, and include:

· increased sentencing powers for sheriff and justice of the peace courts;
· reforms to bail procedures;
· changes in public prosecution policy; and
· legal Aid reform.
Source: Scottish prison population projections: 2009-10 to 2018-19
Recent trends

· figures for early 2010 indicate some degree of levelling out compared to the same period in 2009;and
· however, given the changes in seasonality described above, it is difficult to say whether the rest of 2010 will show a similar pattern.
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Source: Scottish Prison Service PR2 management information system.

THE DISCUSSION

The following points were made in the general discussion which followed:
Short sentences
There was a long established tradition in Scotland of short sentences.

There was a feeling among some offenders that they would rather get it over with by means of a short spell in prison than a longer time on a community order

In England, the magistrates had the ability to set longer sentences whereas the Sheriff Summary Court was more limited, contributing to the greater use of shorter sentences

There was little that could be achieved on a short sentence since the offender was not in prison long enough for any work to be done on his offending.

While it could be argued that instead of giving short prison sentences offenders should be given social work support in the community, many such offenders had already had substantial social work support. They had been given community orders but had come back to court having breached the order. If they weren’t willing to help themselves there was not much that could be done.
It was argued that there should be no power to imprison for less than six months. 

It was reported that at Polmont only a small number of inmates (30 out of 700) had sentences below nine months.
A survey of the sentencing practices of other countries in this area would be helpful.
Nature of the prison population

The health of those going into prison is poor, mainly because of addictions – drugs and alcohol.

Alcohol use is prevalent among older prisoners.

 In effect, society is criminalising addiction rather than trying to deal with the underlying problems through health measures.

In the 1970’s the prisons were full of young men. Now, the prison population is getting older with increasing numbers over 40. It appeared that instead of men “growing out of crime” for good in their twenties, they were returning to it. Men who settled down in their twenties were going back to crime after their relationships broke down in their forties

Size of the prison population

The public and the judiciary had to be persuaded that it was necessary to reduce the prison population.

As far as the growth of the remand population was concerned, this was to a large extent  because of the delays in bringing cases to trial as a result of the defence asking for more and more time to prepare. The defence looked into everything about a case in great detail. Courts were told that the offenders accepted theses delays

Alternatives to custody
It was strongly argued that to call community penalties alternatives to custody sent the wrong message about the nature of such penalties and could contribute to the increase in the numbers in prison.
Referring to community penalties as alternatives to custody suggested that prison was the  default position and the norm and that it was necessary to justify doing anything else than imprisonment. However, community penalties should stand on their own as penalties in their own right.
Saying in statute that community service could only be used in cases where imprisonment would otherwise have been used, meant that if the order was breached there was little option but to imprison the offender. However, it was not effective to imprison an offender simply because a community service order had failed. 
The description of the community service order in law as a direct alternative to imprisonment was a fundamental issue which needed to be addressed and changed.
It appeared that the more alternatives to custody that were provided, the more people went to prison.

Community penalties

Sentencers only heard when a community penalty had failed with the offender being brought back to court for breach. Sentencers never heard about the successes when orders were completed. It was necessary to provide sentencers with feedback on all of their community sentences to form an accurate picture of effectiveness.
Sentencers should get more involved in the implementation and review of community penalties. Sentencers should be ready to get out of their courts and go to social work offices for the regular reviews required by sentences, such as drug testing and treatment orders [DTTOs]. Sentencers would need to accept that getting people off drugs was a long process. It might be necessary to accept reduction rather than complete cessation of offending as an acceptable goal, as many sentencers had done, and for offenders to be given another chance rather than automatically being sent to prison for breach.

It was important to concentrate on the positives and to give positive feedback to offenders on community penalties. DTTOs and the Drug Courts were a positive intervention although they required a lot of regular intervention by the sentencer during the course of the sentence.

The use of fines had reduced because they were not considered effective – fines were not paid. Those on benefit could not cope with a fine. Fining a woman on benefit was pointless and it was wrong to imprison someone if they could not pay a fine. Because of the reduced use of fines there was up- tariffing with heavier penalties being used instead.  
It was suggested that the suspended sentence might be of value. A sentence could be suspended either in whole or in part. The suspended sentence had been used by Finland during its reduction of its prison population and is still used as its main penalty. It was pointed out that the deferred sentence could operate in the same way as a suspended sentence, with prison as the sanction for failure. 

The relationship between the offender and his supervising officer was very important. Often the voluntary sector was able to get a better relationship with the offender than the statutory sector.

It was necessary to look at the needs of offenders on community penalties rather than work to a punitive attendance based system. What are the support measures which could avoid breach? 
Repeat community penalties should be accepted rather than escalating the sentence to custody where community penalties had failed.
Sentencing
It was important when considering sentencing and the prison population to embrace consistency in sentencing and inform judges of general guidelines. To achieve this it was necessary to engage the judges on a sentencing council. The Appeal Court should be able to disagree with the sentencing council. Guidance to the judiciary needed to be in writing and distilled. There was a need for a listening judiciary. This approach was consistent with judicial discretion.

There was significant variation among judges on sentencing and this was linked to an upward trend in sentences.
It was pointed out that sentencing councils standardise practice in sentencing – both good practice and bad practice.

Judicial training was important. It was about to become compulsory for sheriffs.
Political will was important in reducing the use of prison. Guidelines on sentencing were only part of the solution. 
There was a need for a complete cultural change among both the public and the judiciary in how punishment and prison were regarded. The Scottish psyche seemed to require punishment. Bodies like SASO had an important part to play in helping to create this cultural change.
Lord Cullen concluded the seminar by thanking the speakers and all the participants for their contributions.
SCCCJ, June 2010.
