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Seminar on Parole and Recall

Thinking about parole and recall:  Nicky Padfield’s perspective from south of the border
Sentencing Law:


-   Getting in and Getting out:  Front Door and Back Door sentencing:

Fifth report of Justice Cttee of House of Commons Towards Effective Sentencing (July 2008) 

The Government is pushing for ever tighter guidelines on constitutionally independent sentencing judges (see clauses 104-122 of the Coroners and Justice Bill), YET it is encouraging the administrative implementation of flexible early release and recall schemes.  If as much Parliamentary time was expended on developing clear and non-discriminatory early release and recall rules (“back door sentencing”) as is currently spent on “front door sentencing”, the whole system might be a whole lot fairer and “effective”.
One example:  IPP and extended sentences: the (sometimes paradoxical) implications of being labeled ‘dangerous’.

Another: the European implications: Council Framework Decision 2008/909/JHA of 27 November 2008 on the application of the principle of mutual recognition to judgments in criminal matters imposing custodial sentences or measures involving deprivation of liberty for the purpose of their enforcement in the European Union: mandatory transfer of prisoners home in EU.  Article 17 says the law of enforcement shall be the law of the executing state; but that "Member States may provide that any decision on early or conditional release may take account of those provisions of national law, indicated by the issuing State, under which the person is entitled to early or conditional release at a specified point in time."
· The importance of fair procedures

Comparing the common law and the European jurisprudence

R (Black) v Secretary of State for Justice [2009] UKHL 2009: why did the Justice Secretary want to win that particular battle?  The dissenting judge must be right: Lord Phillips:  the release regime applicable to Mr Black contravened Article 5(4) of the European Convention on Human Rights.  A sentence of imprisonment is not conclusive of the lawfulness of imprisonment if and where the law under which it is imposed makes provision for release, either unconditionally or subject to the satisfaction of certain criteria.   In the context of English sentencing law, “ it cannot be suggested that the imposition of a determinate sentence renders the detention of the defendant lawful for the full period of the sentence. It will provide the legal foundation for detention during the term of the sentence provided that other conditions, such as those governing recall of a defendant released on licence, are satisfied. The law provides, however, circumstances in which a person sentenced to a determinate sentence is entitled to be released. Article 5.4 must apply so as to enable him to seek a determination of whether those conditions are satisfied should this be in issue” (para 18).

The weight of litigation…..
-   The importance of fair outcomes

What should the rules be? The decision to grant conditional early release raises many important penal issues:  it involves not only an assessment of the risks presented by the prisoner, but also the likely success of the supervision plan developed by the hard-pressed probation service(s).  Executive powers of early release may be acceptable to Mr Straw (and to those released early): but what of the right to liberty of those not so released?  These executive decisions become executive powers of detention, which merit very careful judicial scrutiny.  Would the judicialisation of the process be worth the cost?  What can England learn from Scotland?  (and the other way round?)
Conclusion

The importance of looking at the humans behind the statistics

For further thoughts, see:

Who to release?  Parole, fairness and criminal justice (Willan, 2007)

What are prisons for?  (2002) 61 Cambridge Law Journal 508

Sentencing fundamentals and the impact of Europe (2003) 9 Scottish Journal of Criminal Justice Studies 30

NOMS and Parliament (2004) 168 Justice of the Peace 214
 ‘A Critical Perspective on Private Prisons in England and Wales’ in Public-Prive: vers un nouveau partage du controle de la criminalite? (eds Capus, N, et al), Chur/Zürich, Verlag Rüegger 2005
‘Back door sentencing’: is recall to prison a penal process? [2005] Camb LJ 276
The Parole Board in Transition (2006) Crim LR 3
The Revolving Door at the Prison Gate: Exploring the dramatic increase in recalls to prison (with Shadd Maruna) (2006) 6 Criminology and Criminal Justice 329
Ten Years of Sentencing Reform (2007) 67 Criminal Justice Matters 36

Distinguishing the unlawful from the unjustifiable in the rules on early release from prison (2007) Camb LJ 255
Securing the Future?  Lord Carter’s narrow approach (2007) 50 JP 876
Parole and early release: the Criminal Justice and Immigration Act 2008 changes in context [2009] Crim LR 166
The administrative implementation of sentences (2009) Camb LJ (forthcoming)

I am always happy to discuss these issues: nmp21@cam.ac.uk
