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INTRODUCTION

This brief article provides a snapshot of recent issues with private prisons around the world. Unfortunately, it is not possible to deal with all relevant issues of concern.

In July 2007 during a debate in the House of Lords Baroness Scotland, the attorney general, said that: “the arguments around the propriety of imprisonment being conducted by private companies were debated at length in 1991 and we all know the outcome. To rehearse them again now is perhaps unnecessary.”

We do know much of that outcome but what we know is not all good. And one reason that we don’t know everything is because of the shroud of commercial confidentiality that prevents proper public scrutiny and accountability of government-private sector contractual relationships and operations. 

Further, given the nature of the decision to hive off such a fundamental state function to the private sector, that 1991 debate was shallow to say the least.

However, in Scotland the Cabinet Secretary for Justice’s recent decision to reverse the previous administration’s plan to privatise the proposed new prison at Bishopbriggs, as well as some other developments elsewhere in the world, show that not only is the debate about prison privatisation still very much alive but also that the political, philosophical, moral and operational arguments against private prisons are as valid now as they ever were. 

Having said that, arguments about public or private prisons should not detract from the broader issues of whether prison works or whether building more prisons is a viable policy option. Unfortunately, the recent international experience is that, in the rush to lock up more and more people for longer, these broader issues are being ignored.

SOME INTERNATIONAL DEVELOPMENTS

In England and Wales some 10.9% of prisoners are now held privately and the ministry of justice has launched a competition for two more PFI prisons. This will bring the number to 13 by 2010. In addition new house blocks at existing private prisons will expand the private estate by some 1400 extra beds.

In the US, from where the privatisation policy and practice came, companies have continued to profit especially from the increase in prison population driven by the so-called wars on terrorism and drugs. As at 30 June 2006 some 7% of the 2.3 million prisoners were held privately but the fastest increase has been in the federal system of prisons and immigration detention centres. Privatisation at the federal level was mandated by Congress and was not a policy decision that the Federal Bureau of Prisons welcomed. 

Australia’s states have 17% of the total prisoner population held privately. And, for now, the two largest private prisons, with 3,000 beds each, are in South Africa.

Elsewhere in the last few years some short term prison management contracts have been renewed. As well as Scotland’s Addiewell, another  new contract to privately finance, design, build and operate a prison has been awarded in Israel. However, that decision is currently subject to a supreme court challenge on constitutional grounds. New semi-private prisons have been commissioned in France and others have opened in Victoria, Australia, the sate of Hesse, Germany and in Chile and Japan. Other national or state governments in the US, Mexico, Peru, Brazil, Hong Kong, the Czech Republic, Bulgaria and the Republic of Ireland are at different stages of implementing some form of private prisons while several others are considering the option. 

Meanwhile, the ground is being prepared for the acceptance of this policy in India, Saudi Arabia, the Philippines and elsewhere.

But the explanation for this growth has little to do with the proven success of private prisons. It has much more to do with a concerted global push to promote the privatisation of ownership and operation of all public assets and services. Within the criminal justice sector a handful of US and Europe-based multinational companies, supported by the international financial services industry, have targeted what it calls the justice services market: not just prisons but all functions of criminal justice systems.

In some cases the implementation of privatisation has also to do with the issue of how poorly governments make their policy decisions. For example, Scotland’s private prisons were implemented despite the lack of evidence of operational success elsewhere and the subsequent exposure by Christine Cooper and Phil Taylor of the government’s flawed financial case. And as one German minister of justice stated in 2004, experiences from other countries and research studies were of “little concern” to him. “I am not familiar with these studies as such, nor do I need to be,” he said. In Mendoza, Argentina, the preamble to a law enabling semi-private prisons quoted the successful Chilean model: however, at the time the preamble was written, not one Chilean semi-private prison had been opened.

There is a pattern emerging and, increasingly, decisions are based on political expediency rather than what works best in society’s interests. Policy is also being driven by the need for companies to expand their markets. And just as the early opponents of privatisation warned, it has transpired that the private sector is shaping criminal justice policy.

When the industry kicked off in the US in the early 1980s the operational success was unproven. It was also started by entrepreneurs – not by criminal justice experts with best practice in mind. That remains the case. 

WHAT THE MAREKTING MATERIAL OMITS

The industry and its protagonists are extremely selective when choosing material to support the claim that privatisation is the solution to the crisis of ever-increasing prison populations, inadequate facilities and imposed public borrowing limits for infrastructure and essential public services. 

Mostly the research they quote is commissioned by the industry or produced by pro-privatisation think tanks. 

On the other hand, the serious incidents, negative independent audit, inspection and research results that undermine these claims – not to mention the fundamental flaws in the Private Finance Initiative (PFI) or Public Private Partnerships (PPPs) - do not appear in the industry’s marketing material nor does this information generally end up on the desks of government officials and decision makers. 

While recidivism rates are not the only barometer of a prison’s success, the lack of evidence showing the private sector’s positive impact on improved recidivism rates is a case in point – especially as the industry claims it can improve on the public sector’s record. As a recent review carried out in New South Wales acknowledged “there are no figures available from the US, UK or elsewhere in Australia on whether private correctional centres have better or worse recidivism rates compared to the public system.” 

That’s also true of South Africa and it was a factor in the government of Ontario’s decision in April 2006 not to renew the five-year contract for its 1,200 bed privately managed prison. A comparative study found an identical publicly managed prison to be superior in key areas such as security, health care and reducing re-offending rates. According to Ontario’s correctional services minister there had been “no appreciable benefit” of the privately run prison. The company, however, maintains that it saved taxpayers millions of dollars.

In South Africa, the government has been locked into two 25- year contracts that guarantee the companies 26% and 29% returns on their investments: the government has found this unaffordable but the companies have refused to renegotiate the contracts. Anyway, a department of corrections presentation to ministers in June 2006 stated that not only were the private prisons “too expensive” but also “PPP centres are not delivering better than our newest [public] correctional centres.”

Bizarre, then, that the government has recently announced that it plans to commission five new prisons to be privately designed, built and operated but with a joint public-private finance mechanism.

In 2006 the government of Western Australia’s inspector of custodial services reported that Acacia Prison, the state’s one privately managed prison run by AIMS Corporation – at the time owned by Sodexho which still owns Kalyx, the winner of the Addiewell contract - was “still not the standard bearer or pacesetter for the remainder of the prison system that it was intended to be.” This followed an independent review in 2005 that found the prison “has not over the last four years lived up to the promise of its tender documents and has not delivered the quality of service required by the department [of justice].” 

Ironically, instead of bringing the prison into public operation the government re-tendered the contract. Since May 2006, Acacia has been managed by Serco which also runs Kilmarnock.

In France, the semi private prison model that is being copied elsewhere is also unproven. A few years ago, asked if semi-private prison had a positive impact on recidivism rates compared to public prisons, the ministry of justice revealed that nobody had ever asked for this information to be collected.

Then in 2006 France’s Cours de Comptes confirmed that, nearly 20 years on, the country’s semi-private prisons had not been properly evaluated. It found that the government “is no more able to assess whether this system responds to needs than it is to compare costs and performance of the two management models.” Its own calculations found semi-private prisons to be between 8.5% and 50% more expensive than publicly run prisons. 

In England two formerly privately managed prisons are now in the public sector after prison service bids were found to be cheaper and better quality. 

New Zealand has legislated against private prisons and taken back its one privately managed prison.

But all these cases refer to relatively short-term management-only contracts. Only in Australia has a full PFI prison contract been taken over. In 2000, after four years of persistent operational problems, the government of Victoria bought out the contract for a 125 bed women’s prison for A$20.2m.

In Costa Rica a legal challenge to the government’s right to contract out prison management was a factor in the government pulling out of a $73 million PFI deal for a prison for 1,200 men. The other factor was that the government found that it could publicly finance and build 2,600 prison places for just $10 million. The preferred bidder for the contract, Management & Training Corporation (MTC), has since been locked in a battle over compensation. The government has offered $4 million but the company wants $20 million. (Incidentally, it was MTC that lost the prison contract in Ontario).

England and Wales

It is important to bear in mind that the UK’s private prisons, particularly in England and Wales, are cited as a model for the world. In his excellent paper Andrew Coyle refers to some of the National Audit Office’s findings in 2003. However, some other of the NAO’s findings generally go unreported and these  included: companies bidding too low for contracts, poorly written contracts, problems with monitoring, inflexible prison design and very little innovation.

Further, the NAO failed to examine the use of the PFI for prisons. But in April 2007 Allyson Pollock’s team at Edinburgh University published a study that found the whole basis of the PFI to be deeply flawed and biased in favour of ideological commitment. The authors warned that the Treasury’s flawed data “supports the whole of government PPP policy both in the UK and abroad.”

And the PFI has other serious implications for prison policy.

Since the NAO report in 2003 the chief inspector of prisons for England and Wales has carried out a series of inspections of private prisons. In her 2005-06 annual report the chief inspector noted that: “it is of some concern that the four private adult prisons reported on had more negative than positive assessment, and only one out of four was assessed as performing satisfactorily on safety. This had been a recurring concern … as has the nature of activity available with contracts that tend to focus on quantity rather than quality.”

In 2005 the chief inspector also found that UK Detention Services (now called Kalyx) -run Forest Bank’s “early promise had not been sustained” and that, since the previous inspection “there had been a significant deterioration in safety - so that urgent management attention and remedial action was required to rebuild staff confidence and properly regain control of the prison.” 

In her April 2006 report on Serco-managed Doncaster prison, the chief inspector found “examples of institutional meanness” and that the prison had “slipped back in a number of areas so that it was no longer performing sufficiently well against three of our four healthy prison tests.”

At Dovegate prison the chief inspector found that the selection of prisoners for the Serco-run prison’s therapeutic community was “apparently being skewed by commercial imperatives.”

(Note that commercial priorities were also revealed at Serco-run Kilmarnock prison when, in a 2005 BBC TV interview, the former assistant director said: “The primary focus of running the prison was the financial outcomes. My view is that I never had enough officers to run it properly…there is a whole human side to running a prison but it’s difficult to consider within the specific remit, but that was the reality.” )

At the newest private prison in England, Peterborough - also run by Kalyx – the chief inspector noted after her October 2006 inspection that Peterborough as a whole “had got through its first 18 months without any serious disorder or disturbance: unlike many newly opened prisons with inexperienced staff.” However, this inspection revealed “some fundamental weaknesses and problems, both with the contractual arrangements and with the actual running of key services, which left prisoners and managers extremely exposed.”

One of the main concerns was the provision of healthcare, which was “among the worst we have seen for some considerable time. At every level - from the administration of medicines, through to primary and in-patient care -  there were serious deficiencies, with under- trained and inadequately managed healthcare staff unable to provide a safe and decent service.”

GSL-run Rye Hill prison in England deserves a special mention here. In 2005 the chief inspector stated that: “so great were the concerns that I immediately informed ministers and urged the chief executive of the NOMS to take immediate and decisive action,” 

Then, in April 2007 the BBC Panorama programme revealed serious operational concerns at Rye Hill after an undercover reporter trained and worked at the prison for five months. Following the programme the Home Office promised to review how the prison was being run.

But in a report on Rye Hill published in October 2007 the chief inspector’s conclusion after her follow-up unannounced inspection in June 2007 was that: “It is both inevitable and depressing that our first four recommendations repeat and expand on the concerns that we highlighted at the two previous inspections.” She added that: “staffing levels and deployment, management supervision, and training support all need urgently to be reviewed: and in the meantime the population of the prison should be reduced to give staff a chance to restore proper control and relationships. Indeed given the scale of the task, we believe that the National Offender Management Service should consider sending in a team of experienced public sector senior and middle managers for a period to assist the Director to stabilise the prison, establish and implement systems, and provide effective support for front-line staff.”

The USA

In the US, where the new wave of prison privatisation started, Richard Culp of John Jay College of Criminal Justice, New York, wrote recently that, throughout the 1990s, prison privatisation was carried along “despite the lack of conclusive empirical evidence on cost or programmatic effectiveness.” In a recent book examining the reasons why states have privatised prisons, Byron Price of Rutgers University has concluded that the desire to save costs was not the primary reason: rather, the more plausible explanations revolve around political and ideological factors such as the party of the governor and the overall political and ideological culture of the state. 

Meanwhile, a 2004 book by academics and federal bureau of prisons researchers noted “the current weight of evidence on prison privatisation in the US is so light that it defies interpretation… mostly there have been poorly conceived and poorly executed analyses.”

Recent state audits have revealed a lack of contract oversight, prison companies being overpaid, inadequate service provision, low staffing levels and unproven cost savings. Independent research generally backs these findings.

The most recent high profile scandal comes from the GEO Group-run Coke County Juvenile Justice Centre, Texas, where in October 2007, it was revealed that state quality assurance monitors had allegedly consistently ignored filth, squalor and dangerous conditions. Three of the monitors – subsequently fired by the Texas Youth Commission – had been formerly employed by GEO at the prison. All 197 prisoners have since been removed and GEO has lost the contract.

Other recently reported incidents in the US include: a prisoner was murdered by two others at a GEO Group-run prison in Indiana; at a GEO Group prison in Texas one prisoner officer was fired, one demoted and another disciplined after prisoners were violently mistreated by inexperienced and poorly trained staff; the state of Colorado fined Corrections Corporation of America $126,000 for inadequate staffing levels at two prisons; a 17 year-old boy escaped from a Cornell Companies-run facility in Pennsylvania; and the former head of Georgia’s corrections department and member of the parole board started a jail sentence for accepting a $75,000 payment in exchange for influencing legislation that could have benefited a private probation services company.

Giving evidence to the Commission on Safety and Abuse in America’s Prisons, Professor Sharon Dolovich of UCLA’s School of Law said: “…there’s actually a lot to learn from private prisons about what’s going wrong with our penal system in general.”  She was only talking about the US but her comments are just as applicable elsewhere.

CONCLUSION

The decision not to privatise the Bishopbriggs prison is crucial for Scotland and an important example for other countries. 

However the new government’s inability to bring Kilmarnock and Addiewell into the public sector is a classic case of how difficult it is for governments to change policy once a decision to privatise has been made and 25-year contracts signed. This too is an important lesson for Scotland as well as other jurisdictions.

The establishment of the new Commission is a good opportunity to develop a new vision for Scotland’s criminal justice system that should include restoring the faith in public sector service provision and the administration of justice. 

The Cabinet Secretary for Justice has also promised to rigorously monitor value for money from the Kilmarnock and Addiewell contracts. (Here it is worth noting that bidding for the Addiewell contract cost Kalyx, Interserve and the Royal Bank of Scotland more than £1.45 million – which will have to be recouped in the price of the contract which, in real terms, could cost Scotland’s taxpayers some £1 billion over the life of the contract).

However, it might also be a very useful exercise for the Commission to carry out a forensic examination of how the first two private prison contracts came about, the tendering processes, bid evaluations and contract awards. It could also be the vehicle for re-examining the contractual financial and legal complexities with a view to bringing these two prisons into the public sector.

ENDS

References and further details available from the author: stephennathan@dsl.pipex.com

PAGE  
1

