EARLY RELEASE FROM PRISON

Comments by the Scottish Consortium on Crime and Criminal Justice on the Report of the Sentencing Commission for Scotland 

Introduction

1. The report of the Sentencing Commission for Scotland "Early Release from Prison and Supervision of Prisoners on their Release" does not invite comment.  However, the Scottish Consortium on Crime and Criminal Justice feels that it would be helpful to comment at this stage while decisions are still being made on how to derive legislation from the Sentencing Commission's Report. The Consortium is concerned at how much has been left unclear in the Commission's report and also at the risk of unintended consequences from implementing the Report.

2. In general, the Consortium is concerned that the Commission was specifically asked not to consider the effects on the prison population, numbers on supervision or resource implications (para 5.8). The result is that the important issue of the practical effects of the proposals is hardly addressed. The Commission was told to focus only on public safety. However, no assessment is made of the effects of their proposals on public safety. There is only an unspoken assumption that if “early release” is ended, public safety will increase.

3. The Commission was limited in its work by the prior commitment by Scottish Ministers to abolish "early release". The result is that they have had to come up with proposals which can be described as ending early release. However, the Commission is conscious of the potential effects of change on the prison population and of the benefits of the present arrangements for spending time in the community on licence. The Commission has, therefore, tried to retain, as well as they can, much of the existing system. But in doing so much is left unclear or open to interpretation. 

Sentences under 12 months

4. The Consortium is concerned about the effects of the proposals for sentences under 12 months. Below 12 months the full sentence is to be served but prisoners are to be eligible for consideration of early release (or “conditional release” as it is to be called) on home detention curfew at half way through their sentence. The decision on conditional release is to be made by Scottish Ministers. It is not spelt out in the report but it seems to be assumed that this decision is to be made de facto by prison governors. Even with the Parole Board as a reviewing body, this raises human rights issues which do not seem to have been discussed in the report. 

5. Those who are released in this way are to be tagged. This is likely to mean a large increase in the tagged population. It carries with it the likelihood of a significant number of breaches and recalls. All this involves prisoners who are on relatively short sentences and who will consequently not, for the most part, present a serious risk. The prospect is of a significant increase of recalls for short periods (with limited public protection resulting), and a consequent large increase of Parole Board work which will be difficult to accommodate in the timescales of sentences of this length. 

6. The Report recognises in para 5.12 that for an unspecified  proportion of the under 12 month prisoners it will simply not be possible to reach decisions in the time available about release at the half way point and they will therefore, by default, have to serve the whole sentence. The practical result of all of this is likely to be a significant increase in the numbers of this group in prison.

Recalibration of sentences

7. The Report proposes there should be recalibration of sentences to offset requiring sentences to be served in full. Whilst recalibration could, if properly done,  lead to genuine reductions in the length of time served in prison the process is fraught with uncertainties. As the report points out, there is no agreement among the judiciary at the moment on whether the current early release arrangements should be taken into account in sentencing. Given the wide range of discretion within which judges operate when sentencing, it is impossible to predict how they will operate under a new regime and how they will react to the recalibration which is optimistically designed to leave things not too different in real terms from the current “early release” arrangements. The Report itself recognises, in para 5.8, that “there is a risk that some sentences will not be properly recalibrated”. 

8. If this route is to be taken, a systematic and thorough investigation of how recalibration could be made real and how it could be enforced should be undertaken before early release is actually abolished. 

9. For those sentenced to more than 12 months, the position is also confusing and the effects unpredictable. There will no longer be any fixed relationships between the time spent in custody and the time spent in the community, though each part will be determined by the sentencing court. Even when prisoners have served their custodial part, it will be for Scottish Ministers to decide whether the prisoner can be released or must serve all or part of the community part in custody. Scottish Ministers will also decide on recall for breach of licence. Once again, the Parole Board will review cases where the decision of Scottish Ministers is challenged. 

10. Certainly initially, there is likely to be considerable variation in the way in which these sentencing powers are used. There is, of course, already variation in sentencing. This is bound to increase. Some measure of predictability, and hence consistency, in sentencing is desirable, as well as fair. Once again, there is the proposal to recalibrate. However, this will face the expectations built up by Scottish Ministers that “early release” will end and with it the unspoken message that sentences will increase to their “real” length. The tabloid press will argue stridently for “truth in sentencing”. Recalibration of the longer sentences will be a much more difficult and a less predictable process than with shorter sentences.

Explanations by sentencers

11. One recommendation of the Commission which the Consortium strongly supports is that, at the time of sentence, the sentencer should explain the effects of the sentence. It might be argued that this change on its own could have dealt with many of the problems surrounding “early release” and the public feeling that they were being short changed by the current arrangements. 

Proportionality

12. While the Consortium supports the statement that sentencing should be proportionate (para.5.7), this statement without elaboration is not very helpful. Proportionality is an essential principal in sentencing but translating that principle into practice is very difficult and largely subjective, as it is based on the prevailing legal and political culture. For example, American sentencers no doubt think they are imposing proportionate sentences which would be considered grossly disproportionate in this country.

13. The Consortium is very concerned at the apparent suggestion that vulnerable people should be more harshly punished. In para 5.14, it is suggested that the vulnerable should be given an additional period of supervision on top of their custodial period in the case of short sentences. This extra period of supervision will presumably carry with it the risk of recall and hence the risk of a longer period in prison for being vulnerable. In addition, these prisoners will not be eligible for release at the half way point on home detention curfew and thus automatically serve longer than prisoners who are not considered vulnerable. Vulnerability should attract extra support not extra punishment.

14. Imposing extra punishment on individuals because of their vulnerability conflicts with the Commission’s statement that sentencing should be proportionate. Not only is it  disproportionate to impose additional punishment on vulnerable people on the grounds that it might be beneficial to them. It is also quite unacceptable from an ethical point of view. 

15. The evidence submitted to the Commission makes it clear that the main problem about “early release” was that the public felt they were being deceived. This problem might be considerably reduced by requiring sentencers to explain exactly what their sentences meant. The second, but less prominent, problem was the lack of effective sanctions for misbehaviour during the community period of a short sentence. This could be solved either by release on a general licence to be of good behaviour or by requiring the service of the unexpired portion of the sentence in the case of narrowly defined types of re-offending. 
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