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Report of seminar on recall to custody held on 24th April 2009

The Scottish Consortium on Crime and Criminal Justice and the Scottish Centre for Crime and Justice Research held a seminar at Glasgow University on Friday 24th April 2009 to discuss recent developments in the recall of prisoners to custody.
BACKGROUND
In its Report, published in 2008, the Scottish Prisons Commission commented on the rapid rise in the number of ex-prisoners on licence in the community who were being recalled to custody. The section of the Commission’s Report which deals with this issue is in appendix one at the end of this paper.

The Scottish Prison Statistics for 2007 – 08 show that in 1998 -99, out of an average daily prison population of 4,347 sentenced adults, there were 76 recalled prisoners. In 2007 - 08 out of an average daily prison population of 5,130 sentenced adults, there were 590 recalled prisoners.

Thus, between 1998 -99 and 2007 - 08 the average daily prison population of recalled prisoners expanded dramatically from 76 to 590, with consistent year on year increases. The sentenced prison population increased by 18% over that period. However, the population of recalled prisoners increased over sevenfold over the same period.

The purpose of the seminar was to discuss:

(i)What are the explanations for this dramatic increase in recalled prisoners?

(ii) Are there changes in legislation, policy or practice which might explain it?

(iii)What are the policy implications of the increase? 
In order to discuss these issues, the Consortium invited a range of participants covering key agencies and interests to a seminar. The seminar was held under Chatham House Rules. None of the comments or views reported are attributed to the individuals participating.

The seminar opened with three presentations to set the scene, from Professor Alexander Cameron, Chairman of the Parole Board for Scotland, Mr Raymund McQuillan, Head of Criminal Justice Social Work Services at Glasgow City Council and Nicola Padfield, Senior Lecturer in Law at Cambridge University.

THE DISCUSSION

The Parole Board for Scotland

It was pointed out that the Parole Board only considers for recall the cases that are referred to it by Scottish Ministers. The Board has not, as has been suggested, developed a policy of being risk averse. Each case is considered on its merits and on the facts before the Board. However, the statutory role of the Board is to assess risk to the public and whether that risk is acceptable and manageable. In this context, grounds for recall could not be limited to reoffending. Behaviour, such as a return to alcohol or drug misuse, might be so closely related to risk of reoffending that recall to avoid reoffending was justified. The same would apply with sex offenders who, for instance, were, contrary to licence conditions, making contact with children.

The majority of recall cases were prisoners released on non-parole licence.
Statistics and research

One of the problems in working out what was happening in relation to recall was the poor quality, or lack, of  statistics and research. There was no up to date research on parole and the published statistics were limited and difficult to interpret in the form in which they were published. Subject to these caveats, it appeared that there had been a sharp increase in the number of non-parole licensees referred to the Parole Board. In 1997 the figure was 62. In 2007 - 08(a 15 month reporting period) the figure was 282. There also appeared to have been a great increase in the number of extended sentence cases considered by the Board for possible recall. In 2001 the Board considered 15 cases. In 2007 – 08 the Board considered 144 cases. There are not striking increases in the number of life licensees or parole licence prisoners considered by the Parole Board over the 1997 – 2007-08 period.  It is not clear whether the falling rate of parole remarked on in the Prisons Commission report reflects a fall in parole or a return to parole rates of 10 years ago. There was general agreement that there needed to be up to date research into Parole Board decision making and outcomes. There also needed to be an improvement in the statistics collected and published on Parole Board decisions. At present, it was difficult to draw conclusions from the statistics.

The extended sentence and “back door sentencing”
It appeared that there was a significant issue over the nature and use of the extended sentence. It was suggested that many sentencers do not properly understand the purpose and function of the extended sentence. The purpose of the sentence is to provide a longer period of support and supervision after the prison sentence. In practice, the sentence, with its sometimes long extension period, meant a much lengthened period of risk of recall. With some offenders the extended sentence seemed to be a means for getting them back into custody for what could be a significant period of time additional to their basic prison sentence. The extended sentence could turn out to be much more punitive than a long determinate sentence.

There was evidence from England that the extended sentence and the IPP (indeterminate sentence for public protection) was creating a form of “back door sentencing”. The sentence imposed by the court (the “front door sentence” with a relatively short custodial part) could, through a long, or in the case of IPP sentences an indefinite, period of supervision by the “back door” become a very long sentence as a result of recall. This was a subject which was insufficiently discussed or understood. Scotland does not have the now quite widely used English IPP sentence. The nearest is the Order of Life Long Restriction which has, as intended, been used very sparingly. In Scotland and in England, a recall on an extended sentence can significantly increase the time spent in custody. This leads to concerns over the legitimacy of the sentence and issues of human rights. There is a further area of confusion as to what view the European Court of Human Rights would take of the compatibility of the extended sentence procedures with Article 6 of the European Convention on Human Rights.  In this situation, some felt that the Executive was taking over sentencing by the back door(by means of recall) and there was a need for a greater “judicialisation” (that is through the courts) of the processes of release and recall to make them more transparent. The working of the extended sentence clearly leads to a very significant increase in recalls and in the number of prisoners in prison on recall.

In some cases getting a prisoner on licence back into prison quickly was seen as a success.

Delay 

Delay at all stages appears to be a significant contributor to the increase in numbers of recalled prisoners. At the initial stage, there can often be delay in dealing with a breach of licence. It may take some months for a breach to be reported and come to the Parole Board.  This in itself does not increase the numbers in prison but it reduces the effectiveness of supervision. In addition, non-compliance should be dealt with actively, not simply through a letter or a phone call. In cases where an ex-prisoner is recalled by the Scottish Government, there may be a delay in the case coming to the Parole Board for review. During this period the recalled prisoner remains in custody. When a prisoner is not re-released after recall, there is an entitlement to review within a certain period. Delays regularly occur and reviews do not take place in time. All these factors compound the increase in the numbers of recall prisoners in custody.  There was a general view that drag in the system from delays and inefficiency had contributed to the increased numbers in custody.

Licence conditions
There was significant discussion of the role of conditions in supervising prisoners in licence. There was a general view that the more conditions that were put on a licence the greater prospect of recall. A situation with more prisoners on licence for longer with more conditions was bound to increase recalls. Some participants pointed to the increased number of conditions requested by MAPPAs, often imposing quite detailed limitations on a prisoner. MAPPAs often asked for significant numbers of additional licence conditions and there was a risk of “condition creep” with more and more conditions being developed and added to licences. There was a discussion on the role of conditions in managing prisoners in the community. It was pointed out that the standard licence conditions already gave the supervising officer wide discretionary powers to control the activities of a prisoner on licence without the requirement for specific additional conditions set by the Parole Board. The more additional conditions were imposed, the less discretion was available to the supervising officer and the greater the possibilities of breaching a condition and being open to recall. Too many conditions can alarm or confuse the prisoner. In Canada, prisoners on licence carry at all times a laminated card with their licence conditions printed on it. Many social workers would prefer fewer conditions and the ability to use their discretion.

It was pointed out that MAPPA decisions could lead to licence conditions extending beyond the period of the statutory licence.

Defensive social work

Participants with experience of supervising ex-prisoners in the community pointed out the considerable pressure on social workers to avoid any risk of reoffending by those on licence. With one authority, the reoffending by a prisoner on licence was considered to be one of the most serious risks identified in the authority’s risk analysis. Thus, supervising officers were bound to be very cautious in their attitudes and this was bound to lead to a greater readiness to report breaches and the consequently greater likelihood of recall.

The Social Work Inspection Agency had emphasised the need for parole to be rigorously supervised. This was leading supervising officers to be more cautious and more defensive. However, the emphasis should be on defensible social work – where risks were properly assessed, documented and managed. 

MAPPA
It was felt that MAPPA had been beneficial in establishing close co-operation between the various agencies involved. Risk assessments were thought to be better informed. The introduction of the MAPPA arrangements to Scotland had introduced greater levels of supervision for certain types of offender.  It might have lead to greater use of recall. It has probably led to a greater reporting of non-compliance. However, it was suggested that there should not be concern over higher recall rates if there was an increase in public safety. It was better to recall before rather than after an offence. However, there was not yet a consistent application of MAPPA throughout the country. 

Support

A number of participants commented on the need for better and more immediate support for prisoners on release to avoid early breach of licence. One participant mentioned a prisoner on methadone being released without any methadone supply or prescription, leading to a gap without methadone and the risk of reoffending to finance drug use. Another participant mentioned that it took a month to get benefits after release, leaving a prisoner without money and the consequent risk of reoffending. There was general agreement that for prisoners being released on licence a number needed to be met at the prison gate to ensure that support arrangements were immediately in place, given the importance of the first 24 or 48 hours. It was pointed out that ex-prisoners accommodated in a hostel for high risk offenders were often recalled in the first month of their release. There was a need for a risk management plan for prisoners about to be released which would address the key risk issues and put in place, from the point of release, arrangements and services to manage them. At present, there was rarely a good risk management plan. However, time was needed to put together a risk management plan.

Related to this was the present situation where a prisoner who was due for release as the result of a tribunal decision or certain parole Board decisions had in law to be released within 24 hours of the relevant letter being received. This left completely inadequate time to make the necessary support arrangements in the community, particularly the provision of housing. There was no way of being certain about release decisions in advance. But it was impossible for social work departments to have complete support packages, including accommodation, in place for every prisoner being considered by the Parole Board just in case a decision was made to release. In many cases, the preparations would have been costly and unnecessary since the prisoner was not released. There was a general feeling that the law should be changed to allow a period – say a month - to be allowed to make preparations in the community before the prisoner was actually released. It was suggested that a provision of this kind already applied to those detained under mental health legislation.

It was noted that the resources available for supporting and supervising prisoners on release were remarkably small compared with the cost of accommodating them in prison.

A lot could be learnt about the needs of ex-prisoners by consumer insights. There was a need for research in this area. It was important to highlight and learn from success stories and develop a culture of tolerance. It would be necessary to involve the police in any change of culture. It was necessary to apply cost benefit analysis to the issue of recall. It was necessary to recognise the high level of anxiety on the part of prisoners leaving custody particularly after a long sentence.

It was important to engage positively with ex-prisoners on licence and to seek their co-operation with the licence and its conditions. While some prisoners would never co-operate, most were full of good intentions on release. This engagement with prisoners should start at the beginning of their sentence.

There was a need for good alcohol and drug treatment resources.

New forms of support 

The supervision of certain types of high risk prisoners in the community could be very costly. The intensive support and monitoring service provided by SACRO could involve two members of staff being with the released prisoner all the time. It was not a long term solution. It was necessary to look at other types of support and supervision. In particular, Circles of Support offered a way forward. The Circles, which were being used in parts of England, involved a group of trained volunteers maintaining daily contact with the released prisoner. It had been used, in particular, in relation to sex offenders on license. Research on the effectiveness of Circles of Support was encouraging. As yet, there were no Circles of Support in Scotland, despite approaches made to the Scottish Government. 

POLICY IMPLICATIONS

The following policy implications emerged from the seminar:

(i) The need for a review of the extended sentence to investigate whether it was being used as intended by the legislation and whether its processes were fair and its effects proportionate

(ii) The need to examine carefully the growth of “back door sentencing” by which the working of the licence system can lead, in effect, to the imposition of long additional sentences by the Executive through the operation of the recall system

(iii) The need for up to date research and reliable statistics on the working of the parole and recall system

(iv) The need for better support for prisoners being released on licence, starting at the beginning of their sentence and concentrating particularly on the period just before and just after release

(v) The need for more resources for supervision and support of ex-prisoners on release

(vi) The need to get a grip on timescales at all points in the system to ensure prompt reaction to breaches and the elimination of delays in the statutory processes

(vii) The need to develop new forms of supervision and support, such as Circles of Support

(viii) The need to examine the role of conditions in supervision of prisoners on licence and whether a multiplication of conditions can lead to confusion and to a loss of flexibility and effectiveness in supervision.
Appendix One

Quote from “Scotland’s Choice, Report of the Scottish Prisons Commission, July 2008”

“Parole and recall

3.55 We also heard worrying evidence about the number of ex-prisoners on release licences being returned to prison not because of reoffending but because they had not stuck to the other conditions of their release licences. As Figure 21 (below) indicates, and as we have already noted, recall rates are rising rapidly while the percentage of prisoners being granted parole is falling. Research in other countries suggests that these changes may be less to do with managing real risks to the public than with those concerned becoming more defensive and risk-averse for fear of being blamed when things go wrong.76 If this is the case in Scotland then we should all be concerned – firstly because people may be in prison who do not need to be there and secondly because this may well damage them and their prospects for successfully resettling in the community when they do get out. Once again we need to be clear that this harms all of us.

3.56 We believe that further research is required to explore issues around decision-making about release from and recall to prison in Scotland. However, we do not need research to convince us that the Parole Board needs to work closely and constructively with the Scottish Prison Service to ensure that prisoners are gaining access to the necessary offence-related programmes and with criminal justice social work

services to continuously improve ex-prisoners compliance with release licences. If, as we have noted above, offenders on the Community Supervision Sentence will face lapses and setbacks, the same is true of ex-prisoners. Managing these lapses and setbacks constructively in the community, when they do not suggest significant risks of serious harm to the public, requires that the Parole Board is granted more powers and more options when dealing with people who have not kept to their licence conditions. This should avoid unnecessary recalls to prison, particularly where the recall is the result of an offender’s problem with alcohol or drugs.

The Commission recommends that the Parole Board should be provided with additional options to better manage release and compliance with licence conditions, including drug treatment and testing services and extending electronically monitored home detention.”
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