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Review of  community penalties - A note from the Consortium 

Background points

Penalties are orders imposed by a court after a finding of guilt in response to a harmful act. They are imposed in order to mark society’s disapproval of that act. Penalties are not intended to be beneficial social or health interventions. It is not realistic to expect penalties to solve social problems. 

However, courts also deal with many people whose social and health problems are so great that the right societal response is to try and solve the problem. Supervision is usually the route taken to ensure a problem-solving outcome. 

Confusing these two aspects of community penalties can have damaging consequences:

· It can lead to false expectations of their efficacy. Punishment outside prison is less socially damaging than imprisonment but even community punishment is not inherently rehabilitative.

· It can marginalise the vitally important element of ‘penal value’. Does the penalty make sense to the public as a proper response to a crime and does it make clear, first that the wrong act has been taken seriously,  and secondly that sensible measures have been put in place to try and prevent such acts in the future.  

Nor is risk a serious issue with community penalties. Those sentenced to non-custodial sentences are not likely to present a greater risk to themselves or others than many other people living in their street and walking round their neighbourhood. Investment in complex risk assessment for such people is a waste of resources that would be better devoted to services. 

Priorities for the Review

‘10. What can we do to increase the use of community penalties as an alternative to custody (as opposed to fines) and in a way which offers a better alternative to prison for the courts, the communities and the offender?’

This is question 10 from the Government’s Review paper. It should be question 1. Scotland is bringing more people under penal control, and thus consuming more resources, without any evidence that it will make Scotland safer. The rate of imprisonment in the past five years has grown from 122 per 100,000 to 141. The rate per 10,000 population in Scotland of people under orders has also grown over the past 5 years. Community service orders are up from 12.8 per 10,000 to 16.4. Probation orders are up from 19.8 to 23.2 and supervised attendance orders from 7.6 to 10.6. 
On the basis of the points made above we suggest that evidence from around the world suggests the following points as answers to Question 10:  

1. The capacity for diversion must be built into the system and be backed up with the necessary services. Diversion of the cases of those who obviously need help to health and welfare services should be easily done and properly organised. The possibility of diversion from the criminal justice route should be available in police stations, to the fiscal service, in custody courts and sentencing courts. 

2. Mediation services should be available to procurator fiscals for cases which arise out of neighbourhood problems. 

3. Community penalties should be delivered in a way that enables them to compete with prison on two important features:

· Clarity – the penalty should be structured and presented in such a way that it is clear to the judiciary and to the public what this penalty involves,  what demands it makes on the convicted person and what the social benefits are likely to be. 

· Immediacy – the penalty should start on the day the sentence is imposed, in the sense that the convicted person should meet the social worker in court and receive instructions as to what is required of him or her and where to report the next working day for implementation to begin.   

4.  The confidence of the judiciary in community penalties can be boosted by greater familiarity, so there should be regular reviews and reports to the sentencing court as to progress of the individuals sentenced by that court. 

5. The public must be involved, through methods such as advising on work to be carried out on community service, and various local consultative mechanisms. Other ways of showing the public the benefits of community penalties over prison should be explored, such as publicising visible outcomes of community service work and offenders working for charities.    

6. Enforcement must take into account the complexity of the lives of some of those on orders and should involve the social worker and the court looking at the reasons for non-compliance, exploring modification of the order if there are genuine difficulties, and considering a range of enforcement options before resorting to custody.    
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